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INTRODUCTION  

 

The following is a summary of operating guidelines and criteria used by staff of th e 

California Tahoe Conservancy in evaluating lands, and interests in land, for acquisition 

under the Land Coverage and Marketable Rights Program, and in the allocation and 

sale of land coverage and other marketable rights. 

 

The Program was initiated on October 23, 1987, when the Conservancy allocated start-

up funding and authorized pre -acquisition activities, for the purpose of assembling an 

inventory of lands with coverage rights.  In February, 1988, the Conservancy entered 

into a Memorandum of Understandi ng with TRPA, which (1) established the Program 

as a Land Bank recognized by TRPA, (2) designated the Land Bank to receive and 

ÜÛÐÓÐáÌɯɁÌßÊÌÚÚɯÊÖÝÌÙÈÎÌɯÔÐÛÐÎÈÛÐÖÕɂɯÍÌÌÚɯÖÕɯÈɯ×ÖÖÓÌËɯÉÈÚÐÚȮɯ(3) stated the purposes  for 

which the mitigation funds could be  us ed, and  (4) set the terms on which TRPA would 

recognize coverage retirement carried out through the Land Bank,  for excess coverage 

mitigation  as well as for public sales and other transfers of coverage.   

 

In a variety of Board resolutions since 1987, the Conservancy has approved guidelines 

for the allocation and transfer of its inventory of land coverage and other marketable 

rights.   Those guidelines call for the Conservancy to allocate coverage and other rights 

from its inventory for both public and p rivate projects, for various purposes, including 

but not limited to:  mitigation needs under the above -mentioned Memorandum of 

Understanding with TRPA; open - market sales; implementation of public projects; and 

reservation of other marketable rights for co mmunity plan areas.  The guidelines 

currently in effect are summarized below.   

 

 

 

AUTHORITY     

 

The Conservancy carries out the Program pursuant to its authority, under section 66907 

ÖÍɯÛÏÌɯ&ÖÝÌÙÕÔÌÕÛɯ"ÖËÌȮɯÛÖɯɁÚÌÓÌÊÛɯÈÕËɯÈÊØÜÐÙÌɯÙÌÈÓɯ×ÙÖ×ÌÙÛàɯÈÕËɯÐÕÛÌÙÌÚts therein, in 

ÛÏÌɯÕÈÔÌɯÖÍɯÈÕËɯÖÕɯÉÌÏÈÓÍɯÖÍɯÛÏÌɯÚÛÈÛÌȮɯÍÖÙɯÛÏÌɯ×ÜÙ×ÖÚÌÚɯÖÍɯȱɯ×ÙÖÛÌÊÛÐÕÎɯÛÏÌɯÕÈÛÜÙÈÓɯ

ÌÕÝÐÙÖÕÔÌÕÛȱȭɂɯɬ in this case, as an important step toward restricting land coverage 

within the Tahoe basin, as a means of controlling sediment-laden runoff  into Lake 

3ÈÏÖÌɯÈÕËɯÐÛÚɯÛÙÐÉÜÛÈÙÐÌÚȰɯÈÕËɯ×ÜÙÚÜÈÕÛɯÛÖɯÛÏÌɯ"ÖÕÚÌÙÝÈÕÊàɀÚɯÈÜÛÏÖÙÐÛàȮɯÜÕËÌÙɯ

Government Code sections 66907.2 - 66907.11, to hold, use, manage, develop, restore, 

convey, and restrict such property.   
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GENERAL GUIDELINES AND CRITERIA FOR LAND BA NK ACTIVITIES  

 

1.  Purposes and Objectives:  The purposes and objectives of the Land Bank Program 

are:  

 

a.  To achieve water quality and other environmental benefits through the 

retirement and transfer of coverage and the systematic restoration of land; 

b.  To facilitate the implementation of public and private projects which meet 

planning and resource management objectives; 

c.   To achieve resource objectives in a timely and cost-effective manner; and 

d.  To assist the TRPA in implementing provisions of t he TRPA Regional Plan and 

Code of Ordinances, relating to excess coverage mitigation and transfers of land 

coverage. 

 

 

2.  Activities of the Program:  Over the last 18 years, allocations of coverage and other 

marketable rights have facilitated over 5,800 private and public projects and generated 

over $9.5 million in revenues.  The revenues have assisted in the acquisition and/or 

restoration of more than 195 land coverage parcels involving over 235 acres of land. 

 

Excess Coverage Mitigation- The bulk of the ÊÖÝÌÙÈÎÌɯÙÐÎÏÛÚɯÐÕɯÛÏÌɯ"ÖÕÚÌÙÝÈÕÊàɀÚɯ

ÐÕÝÌÕÛÖÙàɯÈÙÌɯÜÚÌËɯÛÖɯÔÐÛÐÎÈÛÌɯÌßÐÚÛÐÕÎɯɁÖÝÌÙ-ÊÖÝÌÙÈÎÌɂɯÖÕɯÚÐÛÌÚɯÍÖÙɯÞÏÐÊÏɯ31/ ɯ

ÙÌÊÌÐÝÌÚɯÕÌÞɯ×ÙÖÑÌÊÛɯÈ××ÓÐÊÈÛÐÖÕÚȭɯɯ3ÖɯÊÖÝÌÙɯÛÏÌɯ"ÖÕÚÌÙÝÈÕÊàɀÚɯÊÖÚÛɯÖÍɯÊÖÝÌÙÈÎÌɯ

restoration and retirement, TRPA assigns to the Conservancy all of the excess coverage 

ÍÌÌÚɯÛÏÈÛɯÐÛɯÊÖÓÓÌÊÛÚɯÍÙÖÔɯ×ÙÖÑÌÊÛÚɯÖÕɯÛÏÌɯ"ÈÓÐÍÖÙÕÐÈɯÚÐËÌɯÖÍɯÛÏÌɯÉÈÚÐÕȭɯ3ÏÌɯÓÈÕËÖÞÕÌÙɀÚɯ

project is then credited with having mitigated some or all of the existing over -coverage.  

To date, the Land Bank has mitigated approximately 18 acres of existing over-coverage 

under this portion of the program, and assisted over 4,900 projects.  (TRPA Code of 

Ordinances, Ch. 20.5)  

 

Transfers of Coverage - The Conservancy also uses coverage in its inventory for the 

purpose of coverage transfers for new projects ɬ  so-ÊÈÓÓÌËɯɯɁÖ×ÌÕɯÔÈÙÒÌÛɯÛÙÈÕÚÍÌÙÚȭɂɯɯɯ

Within this portion of the program, projects are allowed to install new impervious 

coverage over the base-allowed coverage, up to a specified ceiling; however, the new 

coverage must be offset by retirement of an equal amount of coverage, on an equally or 

more sensitive parcel within the same hydrologically -related area.   This prevents any 

net increase in the defined coverage capacity for the respective hydrologic area.  To 

date, the Bank has retired approximately 19 acres of coverage under this portion of the 

program, and served over 900 residential, commercial, and public service projects. 

(TRPA Code of Ordinances, Ch. 20.3.B) 
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Restoration Credit ɬ Projects proposed in low land capability areas (Bailey Classes 1-3) 

are governed by stringent mitigation requirements.  In such areas, new coverage must 

be mitigated at a ratio of 1.5 to 1.    In the course of providing restoration credit for such 

projects, the Conservancy has restored 132,229 sq. ft. of disturbed class 1-3 lands as 

mitigation for 88,152 sq. ft. of new coverage in such environmentally sensitive areas, 

and has generated restoration credit for over 50 public and private projects. (TRPA 

Code of Ordinances, Ch. 20.4) 

 

Other marketable rights - Sales of other marketable rights such as residential development 

rights, residential existing units of use, commercial floor area, tourist accommodation 

units, and sewer units have generated an additional $599,000 in revenues and have 

facilitated at least 72 private projects.  (TRPA Code of Ordinances, Chs. 33 & 34) 

 

 

3.  Land Acquisition Criteria :   

 

The Conservancy has authorized staff to take steps and to expend funds to acquire an 

inventory of existing and potential land coverage rights in all of th ÌɯÚÐßɯɁÏàËÙÖÓÖÎÐÊÈÓÓà-

ÙÌÓÈÛÌËɯÈÙÌÈÚɂɯËÌÚÐÎÕÈÛÌËɯÉàɯ31/ ɯÖÕɯÛÏÌɯ"ÈÓÐÍÖÙÕÐÈɯÚÐËÌɯÖÍɯÛÏÌɯ3ÈÏÖÌɯ!ÈÚÐÕȭɯɯ

Ordinarily this is done through the fee -simple acquisition of parcels that are of priority 

for restoration and/or retirement of potential development.    In  order to be acquired 

under the program, parcels must substantially meet the following basic eligibility 

criteria: 

 

      * the property contains hard, soft or potential land coverage which meet program 

needs and criteria, as said criteria is described in Ɂ×ÈÙÈÎÙÈ×ÏɯÈȭɂɯÉÌÓÖÞȰ 

* the landowner(s) has/have indicated a willingness to sell;  

* title to the lot or parcel can be conveyed in acceptable condition; 

*  the lot or parcel can be conveyed free of property owner association fees; and 

*  the lot or parcel, if unimproved, is not subject to easements, covenants, conditions 

or restrictions which would prohibit the placement of coverage on site and thus 

render the acquisition unnecessary. 

 

Parcels with marketable rights other than coverage may be acquired under the 

program, provided they also contain coverage rights, as described in the first of the 

above criteria. 

 

Acquisition of eligible lots is subject to review and approval by the Conservancy board, 

according to the specific acquisition criteria in effect at  the time, and the availability of 
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ÍÜÕËÚɯÍÖÙɯÛÏÐÚɯ×ÙÖÎÙÈÔȭɯɯ ÚɯÖÍɯ)ÜÓàɯƖƔƔƛȮɯ×ÈÙÊÌÓÚɯËÌÌÔÌËɯɁ×ÙÐÖÙÐÛàɂɯÍÖÙɯÈÊØÜÐÚÐÛÐÖÕɯ

through the Land Bank are as follows: 
 

a.  Undeveloped lands which meet one or more of the following:  

  IPES scores greater than 725 but less than 776 

  Parcels with some Stream Environment Zone (SEZ) regardless of IPES score 

  Parcels that buffer or border a SEZ, regardless of IPES score; and parcels which 

cannot be developed without installing utilities or physical access which would 

cross a SEZ  

  Parcels with slopes greater than 24% 

 

Improved parcels with derelict structures, including existing pavement or 

foundations, whether or not within a SEZ  

 

  

4.  Allocation of Rights :  The Board annually adopts allocations of coverage and other 

marketable rights in the inventory, to meet anticipated needs in a balanced manner. 

The allocation process is designed to achieve a number of objectives.  By periodically  

allocating the Conservancy's inventory of coverage, the board is able to evaluate the 

total available supply against long - and short-term demand and determine the need to 

reserve an amount for future allocations.  This process also provides guidance to the 

board and staff for a continuing evaluation of acquisition priorities and criteri a.  It also 

helps to ensure that allocations will be consistent, to the extent feasible, with previously 

adopted policies. 

 

 In the allocation of land coverage rights,  contractual obligations, such as excess 

coverage mitigation needs reported by TRPA are given high priority.  It is understood 

that allocations should also reflect the need to meet both public and private demand at 

least at some level, depending on the supply.  Also, allocations should reflect the policy 

that certain types of rights be reserved within community plan areas or jurisdictions, 

and for Conservancy projects or other public purposes; and allocation decisions should 

allow the Conservancy and private or other public entities to reliably complete program 

and/or project planning activitie s. 

 

Staff has been delegated authority to augment the annual allocation of coverage for 

open- market sales, if the existing open-market allocation is insufficient to meet demand 

from private buyers, and if excess coverage mitigation and public service needs have 

been substantially addressed in previous allocations.  Staff was delegated this authority 

so that the Conservancy would be able to respond to sudden or rapid changes in market 

conditions, by selling rights quickly and for maximum value on the open m arket.  The 
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board is to be informed of any action by staff to increase allocations for open market 

sales or dispose of wasting assets at the next board meeting following the transactions. 

 

For Restoration Credit, staff is granted authority to conduct sales from an annual 

allocation subject to the following conditions:  

 

a.  The mitigation credits directed to projects by the Conservancy will not adversely 

affect the Conservancy's supply of land coverage credits.  Mitigation credits may be 

generated from restored lands which previously contained hard or soft coverage 

rights, or which were simply disturbed (no coverage recognized by TRPA).  In the 

event the mitigation credits are also considered hard or soft coverage, staff will 

make sure the transaction will no t adversely affect the Land Coverage Bank's supply 

of coverage; 

 

b.  If there is no private market for such credits, the price to the purchasing entity 

will be either the  Conservancy's actual cost of land acquisition and restoration (plus 

administrative ex penses), or the estimated cost of the above if the Conservancy has 

not yet completed restoration in the appropriate land capability district; and  

 

c.  Payment may either be in cash (all buyers) or through in-kind services with an 

equivalent cash value to the Conservancy (public agencies only). 
 

Other Marketable Rights ɬ opportunity sales of wasting assets.  Staff has been given standing 

authority to dispose of marketable rights other than coverage  -- such as sewer units, 

commercial floor area, and development rights, without regard to prior board 

allocation, in situations where such rights are, or may be becoming, "wasting assets" 

(i.e., rights whose value may rapidly decline due to a change, or anticipated change, in 

market conditions, regulations, or publ ic policies.) 

 

 

5.  Sale Procedures ɬ The program uses various procedures for sale of coverage and 

other marketable rights.  All rights are sold for fair market value, as determined 

through appraisal, comparable sales, or a public auction or other public b idding 

process.  When fair market value cannot be determined by the above means, or when 

valuations are deemed unreliable because of scarce supply in the general market, the 

Conservancy sells rights through a public auction or other public bidding process.   

Guidelines for sale transactions are more specifically discussed in a staff 

recommendation dated November 17, 1988, which is attached to this Summary. 
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6.  California Environmental Quality Act (CEQA) Compliance  

 

With regard to the allocation and authori zation to sell land coverage and other 

marketable rights, compliance with CEQA will be determined on a case -by-case basis.  

As with other Conservancy projects, the nature of the project and its environmental 

impacts will determine the scope and type of env ironmental review.  Staff expects that 

most projects will be categorically exempt pursuant to the State CEQA Guidelines (Title 

14, California Code of Regulations, Section 15000 et seq.). 

 

 

Attachmentȯɯɯɯɯ2ÛÈÍÍɯ1ÌÊÖÔÔÌÕËÈÛÐÖÕȯɯɯɁ&ÜÐËÌÓÐÕÌÚɯÍÖÙɯÛÏÌɯ ÓÓÖÊÈÛÐÖn and Transfer  

      ÖÍɯ+ÈÕËɯ"ÖÝÌÙÈÎÌɯÈÕËɯÖÛÏÌÙɯ,ÈÙÒÌÛÈÉÓÌɯ1ÐÎÏÛÚɂ 

     November 17, 1988 
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ATTACHMENT  

TO 

THE 2007 LAND BANK PROGRAM SUMMARY AND GUIDELINES 

 

Tahoe Conservancy 

Staff Recommendation 

11-88-3 

November 17, 1988 

 

 

Guidelines for the Allocation and Transfer  

of Land Coverage and other Marketable Rights 

 

 

REQUESTED ACTION:  Adoption of guidelines for the allocation and transfer of 

land coverage and other marketable development rights. 

 

LOCATION:  Throughout the California side of the Lake Tahoe Basin. 

 

RECOMMENDATION:  Staff recommends that the Conservancy adopt the following 

resolution pursuant to Government Code Sections 66905 et seq., 66907, and 66907.1: 

 

"The California Tahoe Conservancy hereby adopts the guidelines for the allocation and 

transfer of land coverage and other marketable rights as set forth in the accompanying 

staff report, and authorizes staff to expend funds and to take steps necessary to develop 

procedures to implement the guidelines." 

 

STAFF DISCUSSION: 

 

I.  Introduction 

 

In September, staff outlined a need for the Conservancy to adopt guidelines involving policies 

and procedures for the allocation and transfer of coverage and other marketable rights.  The 

adoption of the guidelines will provide a framework for the development of detailed procedures 

as the Conservancy implements its various programs, including the land coverage program. 

 

As the board is aware, the Conservancy has acquired coverage and other development rights in 

two ways.  First, these rights have been acquired through the land coverage program.  The land 

coverage program has been designed to perform mitigation and transfer of coverage functions.  

The performance of these functions will assist the Conservancy in 1) achieving water quality 

benefits through the systematic restoration of land and the retirement and transfer of coverage; 

and 2) facilitating the implementation of public and private projects by assisting project 

proponents in meeting mitigation and coverage requirements in a timely and cost-effective 

manner.  The Conservancy has been designated as a land coverage bank to perform these 
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functions pursuant to a memorandum of understanding (MOU) with the Tahoe Regional 

Planning Agency (TRPA). 

 

Pursuant to this program, the Conservancy has authorized acquisition and restoration of parcels 

for the purpose of 1) mitigating the impacts of development through the reduction of coverage 

activities; and 2) transferring coverage.  The latter function is the subject of this staff 

recommendation.  Parenthetically, it should be noted that the Conservancy's ability to transfer 

coverage is dependent on the adoption by various public agencies of a regional water quality 

plan (the "208" plan) which is scheduled for implementation in 1989. 

 

Second, the Conservancy has acquired other marketable rights such as commercial floor area, 

new tourist accommodation units and sewer units as an indirect result of its acquisition activities 

under its various programs.  As noted in September, it has not been the policy of the 

Conservancy to acquire such rights unless they are needed for a Conservancy-sponsored or 

funded project or are incidentally acquired as part of an acquisition under one of the 

Conservancy's regular programs.  The Conservancy has only acquired such rights as an incident 

to its acquisition activities under its various programs. 

 

The Conservancy's inventory of such coverage and other rights is relatively small at this time 

because it has only begun to implement its land coverage program and its acquisition activities 

under its various other programs have involved only a few properties involving such rights.  

Nevertheless, staff is recommending the adoption of the guidelines at this time because there is a 

demand by both the private and public sectors for these rights.  Because they are marketable, it is 

necessary at the outset to address issues including the overall allocation of the land coverage 

bank's supply of coverage, the procedure for identifying transferees, the pricing of coverage, and 

terms of sale.  Additionally, the adoption of the guidelines can establish policies in terms of the 

relationship of these activities with various planning efforts.  The Conservancy can facilitate 

these efforts by acquiring and allocating its rights in a manner which serves regional planning 

and resource management objectives.  Further, they will serve to explain the manner in which 

such rights will be disposed of once they are acquired under our programs.  Some concerns have 

been raised about the disposition of these rights when the Conservancy has acquired certain 

parcels. 

 

Staff anticipates that these guidelines will be revised from time to time as the Conservancy gains 

more experience with such rights.  Staff hopes they will serve as a useful starting point. 

 

II.  Background 

 

The following discussion provides an overview of coverage and the various other marketable 

rights.  These rights have been created to achieve various environmental objectives and to guide 

development in the Lake Tahoe Basin.  

 

A.  Coverage Transfers - As the board is aware, the regulation of coverage is a key strategy in 

achieving environmental objectives at Lake Tahoe.  Land coverage refers to any covering 

(existing or potential) over the natural surface of the ground that prevents water from percolating 

into the ground.  The existence of coverage interferes with the natural filtering function of the 
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soil and the take-up of nutrients by vegetation.  Additionally, the existence of coverage increases 

the volume and velocity of runoff, which in turn accelerates erosion and the transport of 

sediment to the lake. 

 

Under TRPA's Regional Plan and Ordinances, the allowed coverage on a parcel is based on 

various criteria, including the erodibility of the land.  The plan and ordinances provide for the 

mitigation of excess existing coverage in connection with new projects on overcovered parcels 

("excess coverage mitigation").  The plan also permits, to a limited extent, the transfer of 

coverage for new construction ("coverage transfers") and the placement of coverage on 

environmentally sensitive lands for certain public purposes ("public service projects"), if the 

action is offset by the retirement of other coverage elsewhere in the vicinity. 

 

TRPA ordinances adopted in 1987 provide for transfers of coverage to certain residential, 

commercial or other properties.  Such parcels are allowed to import coverage from elsewhere in 

order to come from "base" coverage (as determined under the Bailey System) to a prescribed 

"maximum land coverage."  The maximum land coverage for most residential facilities is a 

function of parcel size and land capability.  The maximum land coverage for commercial, tourist 

accommodation and certain other facilities is either 50 or 70 percent of the project area 

(depending on whether the parcel is already developed), provided that the facilities are situated 

on Class 4-7 land and are located in a "community plan" area. 

 

In order to transfer coverage to a commercial or tourist-accommodation facility, hard coverage 

must be restored on the sending parcel; in the case of transfers to residential parcels, it is 

sufficient to retire potential coverage or soft coverage.  (In most cases, coverage may be 

transferred on a 1:1 ratio; but in those cases where the maximum permitted land coverage is 

70%, the ratio of square feet "sent" to square feet "received" rises to 2:1 as the coverage on the 

receiving site approaches the 70% limit.) 

 

Generally, transfers are allowed only within a hydrologically-related area (six hydrologically-

related areas are located in whole or in part on the California side of the Basin). 

 

The requirement to retire hard coverage for certain transfers may be replaced by a soft coverage 

requirement or even a potential coverage requirement if TRPA makes a finding, after reviewing 

the cost of coverage available from the land coverage bank, that there is an insufficient supply of 

hard coverage available for transfer, at a reasonable cost, within a given hydrologically-related 

area.  If this is insufficient to create an adequate supply of coverage for tourist-serving and 

commercial transfers within the hydrologically-related area, the boundaries of the 

hydrologically-related area may be redefined. 

 

As noted above, the transfer of coverage provisions will not become effective until conforming 

changes have been made to the "208" water quality plan.  When this occurs, the land coverage 

bank will be able to supply coverage for transfer purposes within the various hydrologically-

related areas on the California side of the Basin, and facilitate the market by selling coverage. 

 

In order to perform its mitigation and transfer functions, to date the Conservancy has authorized 

the acquisition of three parcels containing approximately 24,500 square feet of hard coverage 
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and 31,000 square feet of soft coverage under its land coverage program (another parcel with 

28,200 square feet of hard coverage is proposed for acquisition at this month's meeting). 

 

B.  Other Marketable Rights - At the present time, several other types of development rights 

appear to be marketable in the Lake Tahoe Basin. 

 

Commercial floor area rights are scarce because under TRPA's Regional Plan and Ordinances 

new commercial floor area is strictly limited through 1996 -- both for individual projects and in 

the aggregate (most of the total is allocated to community plan areas).  However, existing 

commercial floor area is transferable between parcels, on a 1:1 ratio, subject to certain 

requirements (including consistency with a community plan or plan area statement, approval by 

the affected local governments, transfer to a high capability parcel, and removal and in some 

cases restoration of of land coverage on the sending parcel).  Because of the scarcity and 

transferability of commercial floor area rights, a market for the rights appears to be developing. 

 

New tourist accommodation units are also strictly limited through the year 1996.  A total of 200 

new units will be permitted up to that date.  These will be parcelled out as bonus units, in 

conjunction with the removal of existing motel units and transfer of the existing units to sites in 

areas with adopted community plans.  Because of the scarcity of new rights to build tourist 

accommodation units, and the transferability of the existing units, existing units also appear to be 

marketable. 

 

Both commercial and residential sewer units (units of sewerage use) are currently scarce within 

the South Tahoe Public Utility District (STPUD) because of the lack of additional sewer 

capacity.  STPUD procedures allow an interested party to buy existing sewer units -- in effect, 

hookups -- on one property, and to transfer them to another property within the STPUD service 

area, so long as the transferred parcel has received a building allocation.  A market exists for 

these units. 

 

In addition to the three types of rights discussed above, building allocations have, to date, been 

marketable within the STPUD service area.  This is because they have been paired with scarce 

sewer allocations (i.e., the unperfected right to a sewer unit).  However, the Conservancy is 

unlikely to be acquiring such allocations in the foreseeable future. 

 

To date, the Conservancy has authorized the acquisition of property which could generate 2,400 

square feet of commercial floor area rights, five tourist accommodation units, and 24 STPUD 

commercial sewer units. 

 

III.  Guidelines 

 

In order to provide a framework for transfers of coverage and dispositions of other development 

rights, staff is recommending the adoption of guidelines for such transactions.  The guidelines 

deal with three principal areas:  (1) allocations of rights; (2) transfer/sale procedures; and (3) 

terms of transfer. 

 



Page 12 of 16 

A.  Allocation - Staff recommends the following allocation approach for land coverage and other 

marketable rights.  Both categories of rights are included in this allocation approach but it will 

mainly apply to coverage since the Conservancy is not actively seeking to acquire other 

marketable rights for allocation and transfer. 

 

The objective of the Conservancy's allocation approach is to provide coverage and other rights 

for both public and private needs.  This principle was recognized in the Conservancy's original 

adoption of the land coverage program.  The provision of rights for both categories will help 

ensure that both types of projects which are consistent with Regional Plan requirements will be 

facilitated through the Conservancy's acquisition and restoration activities. 

 

Within these categories, staff has identified a number of subcategories of needs which will 

require allocations over time.  These needs can be met through internal allocation of rights by the 

Conservancy or market allocations involving sales.  They are: 

 

Private Projects   Public Projects 

 

-Coverage     -Coverage 

 

Excess coverage mitigation Excess coverage mitigation 

 (internal allocation)   (internal allocation) 

 

Direct transfers   Mitigation for public 

 (market allocation)   service projects (internal allocation) 

 

Direct transfers for 

 Conservancy grant projects 

 and other projects sponsored 

 by the Conservancy (internal 

 allocation) 

 

-Other Rights    -Other Rights 

 

Direct transfers   Conservancy and other 

 (market allocation)   public projects (internal allocation) 

 

Reserved rights for   Reserved rights for 

 community plan areas   community plan areas 

 (market allocation)   (internal allocation) 

 

The amount of allocations within each subcategory will depend on the supply of coverage and 

other rights available to the Conservancy and the demand for each type of coverage or right. 

 

The supply of coverage and other rights will be a function of the Conservancy's rate of 

acquisition and restoration activities within various areas.  As authorized by the board, the 

Conservancy has set a goal of acquiring up to 270,000 square feet of various types of coverage in 
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order to address needs identified by TRPA.  The amount of other rights acquired will, of course, 

depend on its acquisition activities under the Conservancy's various programs. 

 

The projected demand for coverage and other rights within these categories will be determined 

by ongoing surveys.  The purpose of the surveys is to: 

 

(1) identify possible public and private projects, including but not limited to resource and 

recreation projects, which could make use of the rights; 

 

(2) identify needs in the various areas on the California side of the Basin within the 

context of community plans and other land use plans, including both adopted plans and 

those in the preparation stage; and 

 

(3) compare the needs in the various areas with the available supply of coverage and 

other development rights in the "private" market. 

 

Initially, strong reliance will be placed on data generated by TRPA, projections by other 

planning entities such as municipal advisory councils, and private sector estimates.  Public 

auctions and bidding procedures (see below) may also provide some gauge of needs. 

 

Once the projected demand is ascertained, the Conservancy will be able to allocate its available 

supply of coverage and other rights among the various subcategories.  The timing of the need for 

coverage or other rights will greatly influence the initial allocation of these rights among the sub-

categories.  At this time, staff expects that, at least well into 1989, the greatest need will be for 

coverage reduction and restoration activities related to excess coverage mitigation and public 

service projects.  Substantial amounts of mitigation fees are already being accumulated by TRPA 

and will be transferred to the Conservancy pursuant to the MOU. 

 

Transfers for the purpose of creating new coverage will not occur until after the adoption of the 

208 Plan.  Consequently, there is not an immediate demand for coverage for this purpose. 

 

Once initially allocated among the categories, the Conservancy will be able to coordinate the 

release of its coverage and other rights based on its assessment of the amount and timing of the 

need.  Staff recommends that two classes of allocation be created within each category.  Staff 

recommends that the Conservancy reserve coverage and other rights needed to meet foreseeable 

excess coverage mitigation needs, provide mitigation for public service projects, address 

Conservancy-sponsored and funded project needs and assist in the implementation of adopted 

community plans.  Marketable rights, such as commercial floor area rights acquired in 

community plan areas, should be reserved for use in the general area where the rights were 

acquired for a reasonable period of time.  The reservation of such rights will provide a tool to 

facilitate planning in those areas.  It should be noted that the transfer of commercial floor area 

and new tourist accommodation units will require the approval by the local governments in both 

the sending and receiving areas.  Staff further recommends that the Conservancy make all 

unreserved coverage and other rights available for public sale.  The procedures for such sales are 

discussed in the following section. 
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Staff recommends that the Conservancy maintain some flexibility in the allocation of coverage 

and other rights between the public and private categories, the various subcategories (i.e., direct 

transfers and excess coverage), and classes of allocations (i.e., reserved and market).  The need 

for coverage or other rights may exceed the supply in any subcategory at particular points in 

time.  In such circumstances, the Conservancy may desire to shift coverage or other rights 

between categories or subcategories in order to utilize the rights to meet an immediate need 

provided that they can be replaced in a timely manner. 

 

B.  Transfer/Sale Procedures; Pricing - The Conservancy may employ different procedures for 

the transfer and sale of coverage and other rights.  In all cases, however, there should be a basic 

requirement of fair market value consideration for all transferred rights. 

 

1.  Market transactions - As noted above, staff recommends that, initially, all available coverage 

and other rights in the Conservancy's inventory -- except those which have been reserved for 

specific projects, plan implementation, etc., and (in the case of coverage) those which are needed 

the for excess coverage mitigation activities -- be sold at public auction or through some other 

form of public bidding process.  There will be a "floor" or starting bid price to be set by a market 

appraisal, where possible. 

 

This type of sale procedure serves several purposes.  First, it establishes the current fair market 

value for a given type of coverage within the relevant area and at the same time provides market 

information to all participants in the market, thereby assisting in freer market activity.  Second, it 

serves to allocate the available coverage within a given area if there is demand in excess of the 

available supply.  Third, it gives all interested parties an equal opportunity to obtain the coverage 

or other rights. 

 

After initially establishing a market price level by the "auction" method, the Conservancy would 

continue to use auctions or bid procedures if conditions of scarcity prevail.  In conditions of no 

scarcity, the Conservancy would reserve the option of going over to "off-the-shelf" sales at the 

established market price.  During off-the-shelf sales, short-term options for three or six months 

would be offered for an appropriate consideration.  This will provide greater flexibility for 

buyers who are trying to assemble all needed permits, development rights, etc.  In all  

open-market transactions -- including auctions and other bid procedures, as well as off-the-shelf 

sales -- the Conservancy would reserve the discretion to designate subareas (e.g., smaller areas 

within hydrologically-related areas) or to restrict the geographic area within which it will sell 

coverage or other rights from any given parcel in its inventory.  The Conservancy would also 

reserve the right to limit the amount of coverage which it will sell to any one party or in any 

single transaction.  This may be necessary in order to prevent purchasers in certain areas from 

being "shut out" by purchasers in other areas characterized by high values.  In other words, a 

purchaser with a project with a high potential of return could raise the price of coverage so as to 

foreclose access to such rights by others. 

 

In all open-market transactions, the Conservancy will ask for a pre-application form to be filled 

out by all parties wishing to buy rights.  The purpose of this is to ascertain at the beginning that 

the would-be buyer will be in a position to consummate the transfer by the settlement date.  The 

pre-application will specify:  (1) the amount of coverage or number of rights, units, etc., which 
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the party wishes to buy; (2) the number of the permit, if any, requiring the coverage or other 

rights and a description of the future project); and (3) the location and land capability rating of 

the receiver site.  It is proposed that the Conservancy not entertain any type of offer or bid, or 

enter into any sale agreement, unless the project is eligible to use the coverage or other rights 

being bid on in order to ensure that the coverage or other right is immediately needed for an 

approved project.  This requirement reflects the need to transfer rights from one particular parcel 

to another under TRPA's ordinances. 

 

2.  Reserved rights transactions - Where the rights have been reserved for a particular project, 

there will be no competitive bidding but the price will, wherever possible, be tied to fair market 

value as established by prior auction or bid procedure, or, if none, by appraisal.  If no market 

value can be established, the price will be based on the Conservancy's cost. 

 

In the case of sales to public entities, in-kind consideration could be accepted, at the 

Conservancy's discretion.  Likewise, the payment could be waived for Conservancy grant 

projects since such costs would be considered as part of the project costs to be funded by the 

Conservancy. 

 

C.  Other Terms and Procedures - The following terms and procedures are proposed for both 

open-market and reserved right transactions. 

 

In all transactions, the terms and procedures will be generally standardized.  Although some 

flexibility may be needed for reserved rights projects, this will minimize confusion and avoid 

any appearance of inequitable treatment.  A standard agreement, and escrow instructions, where 

applicable, will be signed with the buyer immediately following the acceptance of a bid or offer 

to purchase.  It is proposed that the following terms apply to these transactions: 

 

(1) The transaction will be required to close within 60 days from the auction or 

announcement of the successful bid or acceptance of an offer.  (This requirement will 

tend to reduce speculation, and will help to assure that parties bidding for the rights are 

bona fide buyers with immediate needs.  It will also minimize the Conservancy's loss of 

"market opportunity" should the transaction fail to close.) 

 

(2) Cash payment in full will be required at time of settlement.  (In staff's view, it is not 

desirable to defer payment of any part of the purchase price in the standard transaction.  

This would reduce the flow of funds to be recycled through the land coverage bank.  At 

the same time, it may raise potential problems of collecting defaulted payments, 

foreclosing on the security, etc.) 

 

(3) The successful bidders for the right would be required to deposit an earnest-money 

deposit (i.e., 10% of the purchase price).  (This will help to assure that bidders are 

serious, and would reduce the possibility of the transaction failing to close and the rights 

having to be reauctioned.) 

 

(4) Escrow will be used for all sales resulting from auctions or bid procedures; in other 

cases, it will be optional with the buyer (this will facilitate the handling of deposits). 
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IV.  Implementation 

 

If the board approves the foregoing guidelines, staff will take the following implementing 

actions: 

 

1.  Staff will commence a survey of public and private needs for coverage and other 

marketable rights throughout the California side of the Basin.  Based on this study, staff 

will make further recommendations to the board regarding the allocation of coverage and 

other rights for specified purposes and areas. 

 

2.  Staff will obtain current appraisals of all marketable rights, including coverage, as 

soon as there is sufficient market activity to establish a market valuation.  In general, 

separate appraisals will be sought for each separate market area.  (This means, in the case 

of coverage, a separate appraisal analysis for each of the six hydrologically-related areas 

on the California side; for sewer units, the STPUD service area; and for other marketable 

rights, the relevant market area would be the area within which it is reasonably 

practicable to obtain governmental approvals to carry out a transfer.) 

 

3.  Staff will formulate detailed auction rules and/or bid procedures.  These will be 

submitted for the board's approval. 

 

4.  Pursuant to provisions in the MOU, staff will make arrangements with TRPA for 

payments in land coverage bank transactions to be paid directly to the TRPA holding 

account.  (This is an interest-bearing account).  TRPA will disburse the funds to the 

Conservancy, upon request, when the Conservancy has obtained spending authority. 

 

5.  Staff will develop accounting procedures so that the costs of all coverage retirement 

activities and overhead relating to marketable rights transactions can be tracked.  This 

will allow the Conservancy to monitor the net expenditures on the such transactions.  It 

will also provide a basis for setting a price for those coverage transfers where the price is 

based on cost and it is not yet possible to establish the fair market value. 

 

It may be necessary to expend some funds for surveys, appraisals, etc. in order to perform these 

activities.  It should be noted that the MOU allows administration costs to be charged against the 

mitigation fees. 

 

All sales of coverage or other rights will initially be brought before the Conservancy board for 

ratification.  For open-market transactions, staff may seek blanket authorization to carry out the 

sales, subject to advance board approval of the specific procedures to be followed. 

 

In closing, it should be noted that all cash proceeds acquired through the transfer or sale of 

coverage or other rights will be put back into the Conservancy's effort to acquire and restore 

lands. 

 

 


